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RIGHTS IN GOVERNMENT 
HOMESTEAD. 


COMMUNITY 





According to press dispatches it appears 
that the United States Supreme Court af- 
firms Buscher v. Moss, 202 Fed. 854, a de- 
cision by Ninth Circuit Court of Appeals, in 
its holding that title acquired under the pub- 
lic land laws becomes community property, 
under a State law making such all property 
acquired by the efforts of either or both 
spouses during marriage. This decision ac- 
cords also with State ruling as was stated 
in note on above case in 76 Cent. L. J. 317. 
When the official report of this decision ap- 
pears we purpose to revert to this discus- 
sion. 





EXPRESSION OF THANKS. 





The editor wishes to acknowledge his ap- 
preciation of a criticism, by an anonymous 
correspondent, of the use of the phrase 
brutum fulmen, the occasion being its oc- 
curring in Editorial 77 Cent. L. J. 365. 

He says: “That makes 27 times this year. 
Aren't you overworking that phrase? It is 
a good phrase though.” 

An editor who has such an interested 
reader as is here implied ought to be ready 
to forgive this phrase getting on his nerves. 
This editor has written so many thousand 
phrases within the time stated that he failed 
to realize how using “a good phrase” a little 
too often would jar his readers. We wish 
we knew the identity of our correspondent 
so as to thank him for the tribute of his 
close attention to what we have been say- 


ing. 





SEGREGATION OF RACES. 





The Maryland Court of Appeals, in an 
exceedingly brief opinion, holds that a city 
ordinance, which provides for the segrega- 
tion of the white and colored races in a 
city is within the police power, but because 








it omitted “‘to afford any proper protection 
for persons who may have acquired a legal 
right to occupy, as residents any building or 
portion thereof by devise, descent, pur- 
chase, lease or other valid contract at the 
time of the passage of the ordinance,” it 
was void. State v. Gurry, 88 Atl. 228. Of 
course the part of the decision which speaks 
of validity under police power was not 
strictly necessary and it is also going a con- 
siderable way to say that property by de- 
scent may be affected. Also, it would seem 
to be debatable whether the ordinance 
should have been declared void or its 
operation confined. As it is not set out in 
the opinion no clear position can be taken 
on this point. 





THE MEANING OF INSOLVENCY IN THE 
BANKRUPTCY STATUTE. 





The First Circuit Court of Appeals by a 
majority view applies very sensibly, we 
think, the bankruptcy statute so as not to 
interfere with resort to a receivership for or 
by a solvent merchant, whose safety may be 
worked out better by such a proceeding 
than through bankruptcy. In re Wm. S. 
Butler & Co., Inc., 207 Fed. 705. 

Judge Putnam was the dissenting judge 
in this case and his reputation as a jurist 
implies that there is. much to be said for the 
opposing view. 

Nevertheless here was a case where it 
appears that a business of long standing 
and possessed of a good will of great value 
and a lease that constituted a very reliable 
asset was unable to meet its liabilities as 
they would mature in the ordinary course of 
business, and yet it owned assets which, 
with careful handling, would more than pay 
all of the debts of the concern. ‘These as- 
sets were of a kind, that any business must 
accumulate, all reliable for sale in due 
course of trade, but yet were not of the 
nature of “quick assets.” 

Under these circumstances a bill was filed, 
with the purpose of avoiding bankruptcy, in 
the interest alike of creditors and debtor, 
the proceeding being largely amicable in its 
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nature. There was a decree upon consent 
and receivers appointed. 

Following this some of the creditors 
sought involuntary bankruptcy for the con- 
cern averring acts of bankruptcy, first, in 
that the concern being insolvent it caused, 
because of such insolvency, its assets 
to be put in charge of receivers, and 
second, that, being insolvent, it applied for 
a receiver. This second ground is meant to 
say that to consent as it did was equivalent 
to a request for a receiver. But both 
grounds seem to come to the same thing, as 
it seems to us, and the question comes 
around to what is insolvency under the 
bankruptcy statute, and the majority quotes 
the statute which says: ‘A person shall be 
deemed insolvent whenever the 
aggregate of his property shall 
not, at a fair valuation, be sufficient in 
amount to pay his debts.” 

It seemed to be conceded that the prop- 
erty of this concern was not sufficient in 
amount to pay its debts, if thereby is meant 
immediately sufficient, but if treated with 
respect to its reasonable probabilities it was 
more than sufficient. 

If this be true, what is there in the pur- 
pose of the bankruptcy statute, that gives 
any creditor anything in the way of an ab- 
solute right to invoke involuntary bank- 
ruptcy? Our idea is that this statute’s 
primary purpose is relief of debtors and 
as subordinate to this purpose there are ad- 
ministrative features. ‘Therefore, when in- 
voluntary bankruptcy is sought, it ought to 
appear to the court, that these administra- 
tive arrangements will work out more just- 
ly than were they not applied for. 

If “quick assets” are meant by the bank- 
ruptcy statute, instead of assets “at a fair 
valuation,’ as the court puts the matter, 
that is contrary to the course of business in 
extension of credits. There is no manufac- 
turer who sells to a merchant, but realizes 
that money to pay him must be realized 
from sales in the ordinary course of busi- 
ness, and, indeed, he would not extend cred- 
it knowing that it was the expectation of 
the buyer to sell in any other way. The 





‘ 


goods he sells are not “quick assets” and 
yet they have a market value from which he 
derives his profits. He does not expect 
them to be quick assets when they go to his 
purchaser, and, therefore, it is contrary to 
the usages and ‘customs of trade, that, upon 
the question of solvency of a merchant, they 
should be considered in any other way 
than as by appropriate means they may be 
made to realize their true value. 


Under all these circumstances the majority 
thought, that there was nothing in the way 
of acts of bankruptcy committed by the con- 
cern in its providing for a receivership, be- 
cause it did not appear that there was any 
insolvency, to show which the burdén was 
upon the creditor seeking adjudication in 
involuntary bankruptcy. 

In this case every presumption was in 
favor of the good faith of the receivership 
proceeding—indeed this was not challenged, 
nor was it averred that by it any unfair dis- 
crimination would be worked out among 
creditors. It was but reasonable, therefore, 
to refuse to allow the bankruptcy statute to 
be used as a sort of club by creditors having 
claims up to an arbitrary amount named by 
the statute. In some cases this would be 
a respectable sum, but in others quite insig- 
nificant. 








NOTES OF IMPORTANT DECISIONS, 





VENUE — JRIUSDICTION DEPENDENT 
UPON BANKRUPT OF JOINT DEFENDANTS. 
—Georgia Court of Appeals in syllabus by the 
court says that: “The fact that no judg- 
ment could be had against the principal de- 
fendant, because of its discharge in bank- 
ruptcy, did not oust the court of jurisdiction 
of the defendant secondarily liable. This is 
so because the plea in bankruptcy is one of 
personal privilege (Collier on Bankruptcy, 9th 
Ed., 81/, p. 404) and because there are cir- 
cumstances under which one who has been 
discharged in bankruptcy may be compelled to 
pay a debt which was provable in bankruptcy, 
as, for instance, where the debt was not listed 
in the bankrupt’s schedule and the creditor 
had no notice .of the bankruptcy, or where, 
after the adjudication, a new promise to pay 
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has been made by: the debtor.” Daniel v. 
Browder-Magnet Co. 79 S. E. 237. Wie doubt 
greatly whether all of the reasons stated above 
may be considered in the same class on this 
kind of question. To assume that they may 
amounts greatly, to a begging of the question 
involved. It is readily conceivable that all 
but the first would necessitate a going to trial 
upon a question of fact, while the first would 
end the case as to the bankrupt upon the filing 
of the plea, unless issue were joined upon that. 
If this joining were not in good faith, juris- 
diction by trick should reap no benefit to the 
trickster. . 

Taking it, therefore, that plea would end 
the matter as to the bankrupt, this ought to 
operate just as if plaintiff had called him in 
for jurisdictional purposes and then entered 
a voluntary dismissal. This would be some- 
thing like where it was held, that a defend- 
ant’s plea of privilege to be sued in his own 
county should have been sustained where the 
action was dismissed as to the other upon 
whom the venue depended. Williams v. Lowe 
(Ind. App.) 97 N. E. 809; Munday v. Gott, 
146 Ky. 177, 142 S. W. 238. 


In Nebraska it has been held that the test 
is whether the resident defendant has any in- 
terest adverse to plaintiff. Polevske v. Ennis, 
130 N. W. 981. This rule would seem to make 
a plaintiff take his chances, and, if a plea of 
bankruptcy. were interposed, the privilege of 
other defendants to be sued at their residence 
would arise. 


In Texas Court of Civil Appeals it was held 
that a legal fraud will not deprive a defendant 
of his right to be sued in his own jurisdiction, 
e. g. where plaintiff knows that a parol agree- 
ment will not be held binding on the resident 
defendant. E. J. Chauvin & Co. v. McKnight, 
132 S. W. 383. 

In Missouri the test is of liability even 
though there be insolvency of the resident de- 
fendant. Charon v. Zallinger, 143 Mo. App. 
191, 128 S. W. 213. Here is a case of non- 
liability by rule of law. Joinder of a fictitious 
party cannot deprive other defendants of the 
right to be sued in their own county. Waldrop 
v. Roquemore (Tex. Civ. App.) 127 S. W. 248. 

The Supreme Court of Georgia in a prior 
case recognizes the rule that substantial re- 
lief must be prayed against the resident de- 
fendant. Tatum v. Leigh, 136 Ga. 791, 72 S. 
E. 236. When, by a rule of law, as for ex- 
ample, a plea of bankruptcy interposed, the 
prayer for all relief against such defendant, 
is eliminated, why, through a technical fiction, 
should the jurisdiction remain? Substantial 





rights of obligors ought not to depend on legal 
fiction in regard to one no longer an obligor. 
The co-obligor ceases to be such upon bank- 
ruptcy of his associate. In law he has become 
sole obligor, a different situation than before. 
This variation would seem to be the risk as- 
sumed by the obligee. ‘ 





COURTS—ANALOGY FROM STATE RUL 
ING ARRESTED BY FEDERAL DECISION.— 
Having still in mind the course pursued by 
federal courts as indicated in our editorial, 77 
Cent. L. J., 341, under the title “Employing 
Federal Law. in the Ascertainment of Common 
Law Rights,” we now refer to a recent decis- 
ion by Second Circuit Court of Apveals. In re. 
Bensel, 206 Fed. 369. 

In this case, after the court bad ruled ad- 
versely upon the claim for an award upon the 
ground of transfer of title to land involved in 
condemnation proceedings, and, in anticipa- 
tion thereof, to a non-resident for the purpose 
of creating jurisdiction in the federal court, 
because there a more liberal rule of damages 
obtains than in the New York courts, the court 
then applies such rule. 

It seemed to be thought that the ruling in 
this case ought to be, and it was, withheld un- 
til the U. S. Supreme Court should decide the 
case of McGovern v. City of New York, 229 
U. S. 3638, 33 Sup. Ct. 876, that case being taken 
up from New York Court of Appeals on the 
ground that refusal by state courts to admit 
testimony of exceptional value of land sought 
to be condemned, was contrary to the four- 
teenth amendment. It was ruled that the 
record did not show that plaintiff in error in 
that case had been deprived of his property 
without due process of law. 

The circuit court of appeals then proceeded 
to decide the case and refused to apply what 
was thought to be the less liberal rule applied 
by New York courts and allowed damages for 
exceptional value of land, as being the key to 
a situation, though generally the land pos- 
sessed no great value. This court says: “If 
the state courts had passed upon the identical 
question presented by the evidence in the case 
at bar, we might feel constrained, in the ab- 
sence of controlling authority of the Supreme 
Court, to follow their decision, but we cannot 
find they have passed upon the precise ques- 
tion involved in the cases relied on by the 
plaintiff in error. Under these circumstances - 
we deem it our duty to follow the case of Boom 
Company v. Paterson, 98 U. S. 403.” 

This case does hold in favor of the liberal 
rule referred to, but it does not declare that 
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this rests upon any question of general law, 
but merely this seems to have been the court’s 
independent opinion, where the lex rei sitae 
had not been declared. 


But here is the question: Why, if the Cir- 
cuit Court of Appeals would have felt itself 
bound in this case by a state decision covering 
the precise point, it should not also be bound 
by fair analogy from cases decided by state 
courts, instead of going to federal decision to 
find out the rule? Principle deduced by anal- 
ogy is as much principle as where deduction 
is not required. Indeed, the justice of the 
law would be the most illusive thing imagin- 
able, if reasoning by analogy were not of the 
very essence of its life. The ruling in this 
case appears to have short-circuited, so to 
speak, the very life and spirit of the law. It 
is a new and strange doctrine to say that a 
principle operates with less vigor through fair 
analogy than it does directly—or, in other 
words, that “a hog case” is needed to decide 
another case. 








PROPORTIONAL OR PERCENTAGE 
CO-INSURANCE CLAUSE IN FIRE 
INSURANCE. 





Co-insurance to the uninformed insur- 
ance agent is a puzzle and a perplexity, or 
an unexplored wilderness. To the careless, 
inattentive business man it is a snare by 
which he is trapped into a false sense of se- 
curity while he holds insufficient protec- 
tion. To the wideawake agent, it is an op- 
portunity for service to his patrons which 
will surely bring its reward in increased 
business. To the wise business man it is a 
helpful economy, or increased insurance 
without added cost. 

Definitions and Form of Clause—By co- 
insurance I do not mean simply concurrent 


insurance, which designates insurance in | 


other companies on the same risk,’ but that 
clause which makes the insured a co-insurer 
for the deficit of insurance of a fixed per- 
centage of the value of the property. The 
simplest form is to the effect that the in- 
surer shall be liable for only such propor- 


(1) Oppenheim v. Firemen’s Fund Ins, Co., 


119 Minn. 417, 138 N. W. 777. 





tion of the loss as the amount insured 
bears to the value of the property, or a giv- 
en percentage of such value. The more 
common form seems to be that the insured 
shall maintain insurance to the extent of a 
given percentage of the value of the prop- 
erty insured, or if he fails to do so, that he 
shall be a co-insurer to the extent of the 
deficit. A “co-insurer,” as the word is 
used in this clause, means simply a fellow 
insurer.2 There is no “co-insurance,” as 
the term is used by one court, unless the 
insured bears a portion of the risk.* This 
discussion, however, is intended to cover 
the various questions arising with reference 
to the clause above stated in substance. 
Purpose—The purpose of this provision, 
which is always inserted in a policy in con- 
sideration of a reduced rate of premium, is 
to equalize the cost of insurance between 
those who insure for a large proportion of 
the value of the property, and those who 
insure for only a small proportion. A large 
share of losses are of a small proportion 
of the value of the property. If one per- 
son insures a $10,000 building for $8,000, 
and another a similar building for $5,000, 
and each suffers a $5,000 loss, each is paid 
in full under the ordinary policy—the same 
amount, though one has paid 60 per cent 
more premium than the other. But if both 
policies carry an eighty per cent co-insur- 
ance clause, the recovery would be in pro- 
portion to the amount of the policy. Or, if 
only the larger policy carried such a clause, 
the cost would be more nearly equal. 
Validity of Co-Insurance—In the ab- 
sence of statutory provisions, a co-insur- 
ance clause is valid. Being based on a re- 
duction of premiums, the contention that it 
is unreasonable and contrary to public pol- 
icy will not be sustained. And ordinarily 


(2) Chesbrough v. Home Ins. 61 Mich. 
333, 28 N. W. 110. 

(3) Oppenheim vy. Firemen’s Fund Ins. 
supra. 

(4) Christian & Daniel v. Niagara Fire Ins. 
Co., 101 Ala. 634, 14 South. 374; Pennsylvania 
Ins. Co. v. Moore, 21 Tex. Civ. App. 528, 51 S. 
W. 878; Eckardt v. Lancashire Ins. Co., 31 Can. 
Sup. Ct. 72, affirming 27 Ont. App. 373, affirming 
29 Ont. 695. 
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a %5 per cent co-insurance clause is not un- 
reasonable, nor invalid, notwithstanding 
statutes requiring the insured to pay the full 
amount of the loss, providing it does not 
exceed the insurance.’ But, though a policy 
provides that the insured shall bear one- 
fourth of the loss, and that in the event 
of other insurance, which can be made only 
with the consent of the insurer, the, com- 
pany shall be liable only for its proportion 
of three-fourths of the cash value, the in- 
sured may, under a statute providing that 
in case of total loss the policy shall be a 


liquidated demand, recover the full insur- ; 


ance in case of total loss, though such in- 
surance is €qual to the value of the build- 
ing. As to personalty, excepted by the act 
from its provision, the provision of the 
policy is given full effect.© An act prohibit- 
ing companies from issuing any policy lim- 
iting the amount to be paid in case of loss 
below the property’s actual cash value if 
within the amount of insurance for which 
premium is paid, and from requiring any 
co-insurance clause to be made part of a 
policy except at the option of the insured 
applies only where the insurer attempts 
without consent of the insured, and with- 
out reducing the premium, to limit its lia- 
bility below the face of the policy, and is 
not in conflict with a standard policy pre- 
scribing the forms of policies, and does not 
prohibit permission for nor restriction of 
additional insurance, nor waiver of the in- 
validity of the additional insurance.?’ Un- 
der an act making it unlawful to provide 
that the liability of the insurance com- 
pany shall be limited or restricted by rea- 
son of the failure of the insured to insure 
for a certain amount or proportion of the 
value, a clause compelling the insured to 
become a co-insurer is invalid, though it 
does not in express terms limit the com- 


(5) Simon v. Queen Ins. Co., 120 La. 477, 45 
South. 396; Firemen’s Fund Ins. Co. v. Pekor, 
106 Ga. 1, 31 S. E.°779. 


(6) Queen Ins. Co. v. Jefferson Ice Co., 64 
Tex. 578. 

(7) Bloch v. American Ins. Co., 112 N. W. 
45 (Wis.). 





pany’s liability. Such an act places no un- 
constitutional limitation on the right to 
make contracts... And a _ co-insurance 
clause is a “condition” within am act re- 
quiring conditions and variations of stat- 
utory provisions to be set out in a specific 
manner, and when the clause is not set out 
in the manner prescribed it is void.® 
Liability Under Co-Insurance Clause— 
Where the holder of a policy maintains 
the required proportion of insurance to val- 
ue the co-insurance clause makes no differ- 
ence in the amount recoverable in case of 
loss. Under a valued policy law, where 
the holder of a policy with a co-insurance 
clause maintains the required amount of 
insurance, the basis of recovery, in case of 
total loss, is the insurable value as stated; 
in case of partial loss, the insured may re- 
cover the actual amount thereof.1° Again, 
in case of total loss, the clause makes no 
difference, for in that event the insurer’s 
proportion of liability is equal to the face 
of the policy. The difficulties begin when 
the insured has failed to maintain the re- 
quired amount of insurance and the loss is 
partial. But, fortunately, the courts have 
held uniformly to the same measure of lia- 
bility under the co-insurance clause, no mat- 
ter what form is used, namely, the propor- 
tion of the loss or damage which the amount 
insured by the policy bears to the required 
percentage of value of the property. This 
is the proper measure regardless of the ex- 
istence of concurrent insurance.1 The co- 
insurance clause does not nullify a provi- 
sion that the insurer shall be liable for no 
greater proportion of the insurance than 
the amount insured bears to the whole in- 
surance.’? The contention that the use of 


(8) Attorney-General ex rel. Michigan Lubri 
cator Co. v. Commissioner of Insurance, 148 
Mich. 566, 112 N. W. 132. 

(9) Wanless v. Lancashire Ins. Co., 23 Ont. 
App. 224. ° 

(10) Oppenheim v. Firemen’s Fund Ins, Co., 
19 Minn. 417, 1388 N. W. 777. 

(11) Christian & Daniel v. Niagara Fire Ins. 
Co., 101 Ala. 634, 640, 14 South. 374. 

(12) Liverpool & London & Globe Ins. Co. v. 
Delta County Farmers’ Assn. (Tex. Civ. App.), 
121 S. W. 599. 
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the word “co-insurer” makes the insurance 
company liable for half of the deficit in case 
of the insured’s failure to maintain the 
required amount of insurance, in addition 
to the amount it would be liable for in the 
absence of the co-insurance clause, is right- 
ly rejected.*® 

Where a policy authorizes payment to a 
mortgagee of such proportion of the sum 
insured as the damage by fire may bear to 
the premises mortgaged, the “premises 
mortgaged” are those covered by the insur- 
ance; that is, the building alone, not the 
building and lot.** 

Where a policy provides “In case of any 
other insurance . . . the insured shall be 
entitled to recover of this company no 
greater proportion of the loss sustained 
than the sum insured bears to the whole 
amount insured hereon,” and “When the 
property insured by this company is dam- 
aged by removal from a building in which 
it is exposed to loss by fire, the damage 
shall be borne by the insured and insurers 
in such proportion as the sum insured bears 
to the whole value of the property insured,” 
it is held that as to damage done by remov- 
al of goods so exposed to loss, the insur- 
ance company assumed the risk, not on any 
defined or definable portion, but on an un- 
divided proportion of the whole, and the 
insured stood in the relation of insurer, or 
risk-taker, for the balance to the same ex- 
tent as the company stood to the portion 
insured.’® 

Effect as to Other Insurance—The ques- 
tion as to the effect of the co-insurance 
clause on the liability under other policies 
is not so free from doubt. The general 
rule seems to be that it is not competent 
by a co-insurance clause to vary the con- 


tracts of other policies in any way.%* Un- 

(13) Chesbrough vy. Home Ins. Co., 61 Mich. 
333, 28 N. W. 110. 

(14) Teutonia Ins. Co. v. Mund, 102 Pa. St. 
89. 

(15) Peoria M. & F. Ins. Co. v. Wilson, 5 
Minn. 53; Teague vy. Germania Fire Ins. Co., 71 
Ala. 478, 474. 

(16) Stephenson v. Agricultural Ins. Co. 


(Wis.) 93 N. W. 19. 





der this view, where some policies bear the 
percentage co-insurance clause, while oth- 
ers do not, the latter providing that the in- 
surer shall be liable only for the proportion 
of loss which the amount insured bears to 
the “total insurance,” the “total insurance” 
is the sum of the full face of all the policies, 
not the sum of the liability under the co-in- 
surance policies and the face of the other 
policies. In other words, the other com- 
panies are not required to make up the 
deficit created by the limitation of liability 
in the co-insurance policies.17 In at least 
one case, however, it is held that the other 
companies must bear the balance of the 
loss above that borne under a ¢o-insurance 
policy with its limited liability.** 

It does not appear in that case, however, 
that the insurers other than the one whose 
policy bore the co-insurance clause were 
defendants, nor that their policies had the 
usual pro-rating clause limiting liability to 
that proportion of the loss which the 
amounts insured bore to the whole insur- 
ance. 


Within the terms of a policy providing 
that the insurance shall not attach till all 
specific insurance has been exhausted, such 
insurance is “exhausted,” in case of a par- 
tial loss, where, owing to failure to insure 
to the amount required by co-insurance 
clauses in some of the policies, a part of 
the loss cannot be recovered under the spe- 
cific policies, though the face of such poli- 
cies is not recovered. The provision is not 
equivalent to one that the policy shall not 
attach till the entire amount of the specific 
insurance has been required for the pay- 
ment of losses. The insurer is liable for 


the balance which uncollectable under 


is 
the specific policies.'® 
Suggestion as to Form of Clause—The 


form of co-insurance clause which declares 


(17) Stephenson vy. Agricultural Ins. (Co. 
(Wis.), 98 N. W. 19; Farmers’ Feed Co. v. Scot- 
tish Union Ins. Co., 173 N. Y. 241, 65 N. E. 1105. 

(18) Armour Packing 
Ins. Co., 67 Mo. App. 215. 

(19) Cutting v. Atlas Mut. Ins. Co., 85 N. E. 
174, 199 Mass. 380. 


Co. v. Reading Fire 
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the insured a co-insurer in case of failure to 
maintain the required amount of insurance 
is open to the construction, in case of the 
existence of other ‘policies, that the insured 
must bear that proportion of the loss, after 
settlement with the other companies, which 
the deficit of insurance bears to the co-in- 
surance policy. Thus, if a $10,000 property 
is insured by an 80 per cent co-insurance 
policy for $2,000, the insurer is liable, if 
insured has no other insurance, or if he 
takes out the full amount required, for one- 
fourth of any partial loss—$1,250 in case 
of a $5,000 loss. But if there are policies 
without the co-insurance clause for $3,000, 
the insured becomes a co-insurer for $3,000, 
to bring the total up to 80 per cent of the 
value. Then in case of a $5,000 loss, the 
companies without co-insurance bear three- 
fifths of the loss, or $3,000. The insured 
being a co-insurer for $3,000 with the $2,000 
policy, the insurance company would bear 
only two-fifths of the $2,000 balance of 
loss, or $800, and the insured must bear 
$1,200. 


Or, assuming that this construction is in- 
correct, the other insurers might logically 
claim the benefit of the co-insurance clause 
in a single policy. That is, in the above il- 
lustration, if the insured is a co-insurer for 
$3,000, the total insurance is not $5,000, 
but $8,000, and the $3,000 policies must 
bear not three-fifths, but only three-eighths 
of the loss, or $1,875 in case of a $5,000 
loss. 


I suggest, therefore, the more general 
use of a form to the effect that the insured 
agrees to maintain insurance equal to a giv- 
en percentage of the value of the property, 
and in case he fails to do so the insurer 
shall be liable only to the extent it would 
be if he had done so. This would avoid 
any possibility of either of these construc- 
tions,-and I do not see any particular in 
which this form is subject to criticism which 
might not equally be applied to the present 
common form. To be sure, I am not aware 
that either of these constructions has ever 
been urged by the insurance companies. 





But the ordinary business man knows noth- 
ing about that, and, if he does, has no as- 
surance that they will not be raised in the 
future. I believe, therefore, that this pro- 
vision in the form suggested, being more 
easily understood, and more nearly free 
from ambiguity, would be more popular 
than the form of declaring the insured a 


satis otal Eimer R. RIcHARDSON. 


Albany, Oregon. 








THE LIABILITY OF ABSTRACTERS 
OF TITLE. 





I. General Considerations—A. Defi- 
nition.—In an Illinois case an abstract was 
defined as “a summary, or epitome, of the 
facts relied on as evidence of title”; and, 
by way of elaboration it was said that an 
abstract may consist of a note of a single 
conveyance, “‘as it does where the patentee 
furnishes an abstract of his title,” but it 
“must contain a note of all conveyances, 
transfers or other facts relied on as evi- 
dence of claimant’s title, together with all 
such facts appearing of record as may im- 
pair it.” 

B. Completeness of Notes—As to how 
fully the record of instruments affecting 
the title must be exemplified in the abstract, 
it has been said that an abstractor may con- 
tent himself with presenting a mere index 
to the records, and if such be accepted by 
his customer, the latter can not complain; 
but where the abstract purports to state 
the contents or substance of an instrument, 
and there is nothing upon the face of the 
abstract to indicate a mistake or error, the 
customer is justified in relying upon it with- 
out making an original investigation, and is 
not guilty of negligence in so doing.” 

C. Degree of Care and Skill Required.— 
Examination of titles and preparation of ab- 
stracts is a business,—a sort of profession. 
One who holds himself out to the public as 

(1) Heinsen y. Lamb, 117 Ill. 549, 7 N. E. 75. 

(2) Equitable B. & L. Asso. vy. Bank of Com- 


merce, 118 Tenn. 678, 102 S. W. 901, 12 L. R. A. 
(N. S.) 449, 12 Ann. Cas. 407. 
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an abstracter impliedly undertakes that he 
possesses the requisite knowledge and skill 
for such employment; and, when employed 
to prepare an abstract, he is bound to ex- 
ercise ordinary care in the examination of 
the title and the preparation of the abstract 
thereof.® 

II. For What Liable—A. In General. 
—For failure to note in the abstract any 
fact or instrument appearing of record 
which constitutes an encumbrance or cloud 
upon the claimant's title, and for any in- 
correct statement as to same, either in the 
abstract or his certificate, the abstracter is 
liable for the damages caused thereby ; pro- 
vided, the abstract was relied on and the 
error or misstatment or omission could 
have been avoided by the exercise of ordi- 
nary care on the part of one possessing 
qualifications adapted to the business of 
abstracting. Thus, the abstracter has been 
held liable for the omission of a mortgage,° 
judgment,® special assessment,’ lis pendens.* 

B. Specific Instances—(a) Marginal 
References.—Ilt is the duty of the abstract- 
er to examine the records at first hand. 
Thus, it has been held that an abstracter 
cannot exonerate himself from liability for 
damages caused by the erroneous statement 
in his abstract that a certain mortgage had 
been discharged, by showing that a mar- 
ginal notation upon the record of said mort- 
gage, made by the register of deeds, stated 
that the same had been released, where the 


‘ 


(3) Brown v. Simms, 22 Ind. App. 317, 53 N. 
E. 779, 72 Am. St. Rep. 308; Equitable B. & L: 
Asso. v. Bank of Commerce, 118 Tenn. 678, 102 
S. W. 901, 12 L. R. A. (N. S.) 449, 12 Am. Cas. 
407. 

(4) Hirshiser v. Ward, 29 Nev. 228, 87 Pac. 
171; Wacek v. Frink, 51 Minn. 282, 53 N. W. 


633, 38 Am. St. Rep. 502; Renkert v. Title Guar- 


anty Trust Co., 102 Mo. App. 267, 76 S. W. 641; 
Smith v. Holmes, 54 Mich. 104, 19 N. W. 767; 
Stephenson v. Cone, 24 S. D. 460, 124 N. W. 439, 
26 L. R. A. (N. S.) 1207; Walker v. Bowman, 27 
Okla. 172, 111 Pac. 319, 1912 B., Ann. Cas. 839. 

(5) Allen v. Hopkins, 62 Kan. 175, 61 Pac. 
750. 

(6) Chase v. Cheney, 70 Ill. 268. 

(7) Bremerton Development Co. v. Title 
Trust Co., 67 Wash. 268, 121 Pac. 69. 

(8) Security, ete., Co. v. Longacre, 56 Neb. 


469, 76 N. W. 10738. 





record proper showed that it had been par- 
tially released.® 

(b) Idem Sonans.—He must recite every 
fact which might’ reasonably be taken to 
affect the title. Thus, it has been held that 
an abstracter who prepared an abstract of 
title claimed by one “Edward J. Borstad” 
was liable for damages caused by his fail- 
ure to note a judgment, docketed against 
“Ed. j. 
and the same person.’® 

(c) Void Instruments—It is not ex- 
pected of the abstracter that he furnish any 
opinion as to the legal status of the title or 
legal effect of any instrument of record af- 
fecting the title; so, his omission of an in- 
strument is not excused by reason of the 
fact that the omitted instrument is void. 
In such case the abstracter is liable for the 
expenses necessarily incurred in removing 
the cloud cast upon the title by such instru- 
ment." 

(d) Defective Statement of Substance. 
—When the abstracter undertakes to set out 
in the abstract the substance of an instru- 
ment, he must recite verbatim or in effect 
every material word and clause in such in- 
strument. Thus, the abstracter was held 
liable for his omission of certain words 
from a will whose effect was to limit the 
estate devised to one for life, said estate ap- 
pearing from the abstract to be an estate in 
fee in the devisee.** 

III. To Whom Liable—A. In General. 
—The abstracter is not liable except in an 
action by his customer, the party applying 
for the abstract, or by one for whose bene- 
fit and use the customer, with the knowledge 
and assent of the abstracter, procures it. 
That is to say, if a customer procures an 
abstract and later exhibits the same to a 


Borstad,” they proving to be one 


third person, who, relying upon the ab- 


(9) Wacek v. Frink, 51 Minn. 282, 53 N. W. 
633, 38 Am. St. Rep. 602. 
(10) Stephenson y. Cone, 24 S. D. 460, 124 N. 


W. 439, 26 L. R. A. (N. S.) 1207. 

(11) Hillock vy. Idaho Title & Trust Co., (Ida- 
ho), 133 Pac. 119. 

(12) Equitable B. & L. Asso. v. Bank of Com- 
merce, 118 Tenn. 678, 102 S. W. 901, 12 L. R. A, 
(N. S.) 449, 12 Ann. Cas. 407. 
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stract, buys or makes a loan upon the land, 
such third person has no cause of action 
against the abstracter for defects in the ab- 
stract, in the absence of facts and circum- 
stances showing that it was mutually un- 
derstood between the abstracter and his cus- 
tomer that it was to be prepared for and 
exhibited to said third party for the pur- 
pose.** 

B,. Usage and Custom, The party suing 
must make out a case showing privity of 
contract; and it is not sufficient to allege 
and prove a usage and custom whereby ab- 
stracts'are generally known to be exhibited 
to third persons, by the customer, for the 
purpose of effecting a loan or sale, as usage 
and custom alone does not create a con- 
tract.™* 

C. Republication—But where — such 
third party, not being satisfied to loan upon 
the property, and in order to further assure 
himself, returned the abstract to the ab- 
stracter for confirmation, and the abstract- 
er, after again making search, delivered the 
abstract to said third party, a prospective 
lender, stating to him that it was correct; it 
was held that the transaction amounted to a 
republication of the abstract, such as gave 
said third party a cause of action against 
the abstracter for damages caused him by 
defects in the abstract.” 

D. What Amounts to Privity—A con- 
siderable number of cases have been de- 
cided upon the principle enunciated in the 
case last adverted to, and upon the author- 
ity of the dissenting opinion in a case de- 
cided by the Supreme Court of the United 
States,’® so that by the great weight of au- 
thority it may now be said that where it ap- 


(13) National Sav. Bank v. Ward, 100 U. S. 
195, 25 L. ed. 621; Symns v. Cutter, 9 Kan. App. 
210, 59 Pac. 671; Tapley v. Wright, 61 Ark. 
275, 32 S. W. 1072, 54 Am. St. Rep. 206; Zwei- 
gardt v. Birdseye, 57 Mo. App. 462; Glawatz v. 
Peoples’ Guaranty Search Co., 49 App. Div. 465, 
63 N. Y. Supp. 691; Lockwood vy, Title Investment 
Co., 73 Misc. Rep. 296, 130 N. Y. Supp. 824. 

(14) Thomas v. Guarantee Title & Trust Co., 
81 Oh, St. 432, 91 N. E. 183, 26 L. R. A. (N. 8S.) 
1210. 

(15) Siewers v. Commonwealth, 87 Pa. 15. 

(16) National Sav. Bank vy. Ward, 100 U. S. 
195, 25 L. ed. 621. 








pears that there was direct communication 
between the abstracter and him for whose 
benefit the abstract was prepared, or other 
facts showing a common understanding be- 
tween the abstracter and his customer that 
the abstract was to be delivered to some 
other certain person for the purpose of in- 
ducing him to buy or loan upon the prop- 
erty involved, sufficient privity exists be- 
tween such third person and the abstracter 
to enable the former to sue the latter for 
damages caused him by defects in the ab- 
stract.** 

E. Undisclosed Principal—It has also 
been held that an undisclosed principal may 
sue the abstracter for damages resulting 
from a defective abstract furnished his 
agent.** 

F. Under Statutes—In some States it 
has been provided by statute that abstract- 
ers shall be liable for “any and all damages 
that may occur to any party or parties by 
reason of any error or deficiency or mistake 
in any abstract or certificate of title.” Such 
statutes have been construed to mean that 
an abstracter may be held liable in an ac- 
tion by the person injured, without regard 
to who ordered or paid for the abstract.’® 

IV. The Cause of Action—A. Nature 
of.—The nature of the abstracter’s liability 
is a preliminary consideration in every case 
where there is doubt as to who may sue for 
defects in the abstract or as to which sec- 
tion of the statute of limitation applies to 
the action. The established rule is that his 
liability is ex contractu, and not ex delic- 
tu.2° There must be a contract to create 


‘17) Brown v. Simms, 22 Ind. App. 317, 53 N. 
616; Denton v. Nashville Title. Co., 112 Tenn. 
E. 779, 72 Am. St. Rep. 308; Western, etc., Co. 
v. Silver Bow Abs. Co., 31 Mont. 448, 78 Pac. 774; 
107 Am. St. Rep. 435; Dickle v. Nashville Abs. 
Co., 89 Tenn. 431, 14 S. W. 896, 24 Am. St. Rep. 
320, 79 S. W. 799; Economy B. Asso. v. West 
Jersey Title Co., 64 N. J. L. 27, 44 Atl. 854; 
Anderson vy. Spriestersbach, 69 Wash. 393, 125 
Pac. 166, 42 L. R. A. (N. S.) 176. 


(18) Young v. Lohr, 118 Iowa, 624, 92 N. W. 
684. 
(19) Goldberg v. Sisseton L. & T. Co., 24 S. 


D. 49, 123 N. W. 266, 140 Am. St. Rep. 775; Gate 
City Abs. Co. v. Post. 55 Neb. 742, 76 N. W. 471. 

(20) Mallory v. Ferguson, 50 Kan. 685, 32 
Pac. 410, 22 L. R. A. 99; National Sav. Bank v. 
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any liability upon the part of the abstracter, 
as it does not originate in tort. In a lead- 
ing case upon this point,** the Iowa court 
held that the liability is purely and solely 
ex contractu, and that allegations by the 
_ plaintiff that the conduct of the abstracter 
in the particular complained of was “neg- 
ligently and carelessly” done do not change 
the nature of the abstracter’s liability from 
contract to tort. 

B. Survival of —The cause of action 
does not survive to the heirs, but to the 
personal representative.** 

C. Res Judicata——If one who has been 
sued upon some instrument affecting the 
property, and not noted in the abstract, 
gives notice and opportunity to the abstract- 
er to defend, then the judgment in such 
suit will be considered res judicata as be- 
tween the customer and the abstracter.** 

D. Exhaustion of Other Remedies.—It 
has been held that the plaintiff does not 
have to exhaust his other remedies, e. g., 
his action against his grantor upon the cov- 
enants in the deed, before suing the ab- 
stracter.**. At any rate, the plaintiff need 
not negative the efficacy of such other rem- 
edies, as this is affirmative matter to be set 
up by the defendant.** 

V.- Accrual of Action: Statute of Limi- 
tation—A. Orthodox Rule—lIt has been 
almost universally held that the cause of 
action accrues immediately upon delivery 
of the abstract; that the statute begins to 
run at that time without regard to when 
the defect was discovered or the actual 
damages occurred; and, that the limitation 
applicable is that provided for actions on 


Ward, 100 U. S. 195, 25 L. ed. 621; Tapley v. 
Wright, 61 Ark. 275, 32 S- W. 1072, 54 Am. St. 
Rep. 206; Schade v. Gehner, 133 Mo. 252, 34 S. 
W. 576; Thomas v. Guarantee T. & T. Co., 81 
Oh. St. 432, 91 N. E. 183, 26 L. R. A. (N. S.) 1210. 

(21) Russell v. Polk County Abs. Co., 87 Iowa 
233, 54 N. W. 212, 438 Am. St. Rep. 381. 

(22 Schade vy. Gehner, 133 Mo. 
W. 576; Security. etc., Co. v. Longacre, 
469, 76 N. W. 1073. 

(23) Goldberg v. Sisseton L.. & T. Co., 24 
S. D. 49, 123 N. W. 266, 140 Am. St. Rep. 775. 

(24) Gate City Abs. Co. v. Post, 55 Neb. 
76 N. W. 471. 

(25) Hirshiser v. Ward, 29 Nev. 
171; Morange y. Mix, 44 N. Y. 315. 


252, 34 S. 


56 Neb. 


742, 


228, 87 Pac. 





contracts not in writing,**> In a.case de- 
cided by the Supreme Court of California,** 
it was said: “The right to maintain the 
action is distinguished from the measure of 
damages, and although the entire damage 
resulting from such negligence may not 
have been sustained, or the fact that the 
negligence occurred may not have been 
known until the right of recovery is barred, 
yet the time within which the action may be 
brought is not thereby prolonged.” 

B. The Contrary View—bBut the Su- 
preme Court of Idaho, in a well considered 
opinion, has recently taken the position that 
the action may be stated and maintained 
upon the theory that the negligent manner 
in which the abstracter fulfills his contract 
with his customer may amount to what has 
sometimes been called a quasi-tort, and 
that in such case the action is governed by 
the section of the statute on relief for fraud 
or mistake, the action accruing upon the 
discovery of the fraud or mistake.** 

VI. The Liability of Bondsmen.—In 
some states abstracters are required by stat- 
ute to furnish bond to the state for the pur- 
pose of more effectively indemnifying the 
public.*® In a case where one who has pro- 
cured an abstract and afterwards learned 
of an omitted mortgage, took security from 
his grantor and extended the time within 
which the latter might satisfy the covenants 
of his deed by discharging said mortgage, 
it was held that the sureties upon the bond 
of the abstracter were not thereby dis- 
charged.*® But such sureties are not liable 
for defects in an abstract made and deliv- 
ered prior to the execution of their bond.** 

Cryp—e McEtmore. 
3illings, Mont. 


(26) Provident L. & T. Co. v. Wolcott, 5 Kan, 
App. 473, 47 Pac. 8; Rankin v. Shaeffer, 4 Mo. 
App. 108; Schade v. Gehner, .133 Mo. 252, 34 S. 
W. 576; Walker v. Bowman, 27 Okla. 172, 111 


Pac. 319, 1912 B., Ann. Cas. 839; Russell v. Polk. 


County Abs. Co., 87 Iowa, 233, 54 N. W. 212, 43 


Am, St. Rep. 381; Security, etc., Co. v. Longacre, 
56 Neb. 469, 76 N. W. 1073. Contra: Hillock v. 
Idaho T. & T. Co., 22 Idaho, 440, 126 Pac. 612, 
42 L. R. A. (N. S.) 178. 

(27) Lattin v. Gillette, 95 Cal. 317, 30 Pac. 
545, 29 Am. St. Rep. 115. 

(28) Hillock v. Idaho T. & T. Co., 22 Idaho, 


446, 126 Pac. 612, 42 L. R. A. (N. S.) 178. 


(29) Thomas y. Carson, 46 Neb. 765, 65 N. W. 
899. 

(30) Allen vy. Hopkins, 62 Kan. 175, 61 Pac. 
750. 

(31) yoldberg v. Sisseton L. & T. Co., 24 § 


D. 49, 123 N. W. 266, 140 Am. St. Rep. 775. 
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MASTER AND SERVANT—WRONGFUL 
DISCHARGE. 





RAFALO et al. v. EDELSTEIN et al. 





Supreme Court, Appellate Term, First De 
partment. March 11, 1913. 





140 N. Y. S. 1076. 





Where an employer did not discharge an em- 
ployee, employed to act in the employer’s 
theater, on her refusal to act @ part in a play, 
but endeavored to persuade her to take the 
part, and asked her to reconsider her refusal, 
the employer did not thereby as a matter of 
law waive his right to discharge her; but the 
question whether the employee’s breach was 
condgned by the employer was for the jury. 





SEABURY, Vl. This is an action to recover 
damages for the alleged breach of a written 
contract of employment. The plaintiffs are 
husband and wife, and were employed by the 
defendants to act, play, and sing at the de- 
fendants’ theater. The facts as found by the 
jury are as follows: 

The defendants instructed the plaintiff Ra- 
falo to play the part of the wife in the play 
called “Ikely Mazek.” The plaintiff Rafalo re- 
fused to comply with this request, on the 
ground that it would require her to play a 
“mother’s” part, and that she was “artistically 
unfit” to perform a part of this character, as 
she was accustomed to perform only “prima 
donna parts.” Upon this refusal one of the 
defendants told her: 

“You will have to play that part, or your 
contract is broken.” 

Upon being confronted with this alternative, 
the plaintiff testified that she “commenced to 
ery,” and the defendant left the office. In a 
short time the defendant returned and said: 

“Listen to me. You think the matter over 
and consider it, and do me a favor and play 
the part.” 

This interview the plaintiff claims occurred 
on Sunday, December 10th. On Sunday even- 
ing she telephoned to defendant that she had 
decided to accommodate him and play the 
part. The defendant told her to come to his 
office at noon on the following day. On the 
following day she came to the defendant’s 
office, and the defendant said: 

“You have broken your contract, and you 
are discharged.” 

(1) The learned court below charged the 
jury as a matter of law that if, before the de- 
fendant discharged the plaintiff, the latter re 
considered her refusal to play the part as- 





signed to her, there was no justification for 
her discharge by the defendants. There is no 
doubt, under the contract under which the 
plaintiff was employed, that the defendants 
had the right to require her to play the part 
which they assigned to her. 

(2, 3) Nor is there any doubt that her re- 
fusal to comply with this request was:an act 
of disobedience which would have justified 
her discharge. It ‘is claimed, however, on 
behalf of the respondent, that the fact that 
the defendant asked the plaintiff to recon- 
sider her refusal, and that she did reconsider, 
and offered to comply with the defendant’s 
request before she was discharged, was, as a 
matter of law, a waiver of the right to dis- 
charge her, and a condonation of her breach 
of contract. We do not think that this is the 
correct rule. The fact that, instead of dis- 
charging the plaintiff immediately upon her 
refusal to comply with their order, the de- 
fendants endeavored to persuade her to do 
so, and asked her to reconsider her refusal, 
did not, as a matter of law, constitute a 
waiver of the right to discharge her. The 
fact that an employer continues an employe 
in his employ after cause for discharge exists 
is not, as a matter of law, a waiver of the 
right to discharge him. Gray v. Shepard, 147 
N. Y. 177, 193, 41 N. E. 500; Jerome v. Queen 
City Cycle Co., 163 N. Y. 351, 57 N. E. 48; 
Rosbach y. Sackett & Wilhelms, 134 App. 
Div. 130, 118 -N. Y. Supp. 46; Huntington v. 
Claflin, 10 Bosw. 262. 

Whether the plaintiff’s breach of contract 
was condoned by the defendants was a ques- 
tion of fact for the jury to determine under 
all the circumstances of the case. It was 
therefore error for the court below to predi- 
eate condonation as a matter of law upon the 
fact that the defendant urged the plaintiff to 
reconsider her refusal to obey a lawful order 
given to her. In Wood and Master and Ser- 
vant, § 123, it is said: 

“The question as to whether the master has 
waived a breach of contract by the servant, 
by retaining him in service after knowledge 
of such breach, is a question of fact for the 
jury.” 

In Dunkell v. Simons, 7 N. Y. Supp. 655, 
Van Hoesen, J., writing for the General Term 
of the Court of Common Pleas, said: 

“It, is for the jury and not for the court, to . 
determine whether or not the defendant had 
pardoned and condoned the offense of drunk. 
enness; and the court should tell the jury 
that it did not follow that the offense was 


1 condoned because the employer did not dis- 
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charge the clerk on the spot, that there must 
be evidence of condonation, and that the cir- 
cumstances must show that the employer had 
forgiven the clerk, and that the delay of the 
employer in discharging him was owing to 
forgiveness of the delinquency, and not for 
any other good reason.” 

In Rosbach v. Sackett & Wilhelms Co., 
supra, it was held that the fact that the mas- 
ter continued to employ a servant for four 
or five weeks after he finished certain defect- 
ive work was not, as a matter of law, a waiver 
of the right to discharge him. 

As the charge of the learned court below 
withdrew the issue of condonation from the 
jury, there must be a new trial. 

Judgment reversed, and a new trial ordered, 
with costs to the appellants to abide the 


event. 

Gerard, J., concurs. 

Note —Condonation of Cause for Discharge of 
Servant—It may be taken as true generally 
that the mere fact of an employer continuing a 
servant in his employ after cause for discharge 
exists is not, as matter of law, a waiver of the 
right to discharge him, but this rule has its ex 
ceptions. For example such continuance becomes 
waiver as matter of law after a reasonable time, 
though what is a reasonable time may be a ques- 
tion of fact. Atlantic Compress Co. v. Young, 
18 Ga. 868. 45 S. E. 677. And an instruction to 
the jury that, if it was found from the evidence 
that appellee had made slight losses of time and 
had been disobedient in immaterial matters and 
notwithstanding these he had been continued in 
service for a considerable period without com- 
plaint from appellants, such conduct would not 
justify discharging him after such continued ser- 
vice, was held correct. Hamilton yv. Love, 152 
Ind. 641, 53 N. E. 181, 71 Am. St. Rep. 384. 

In a Pennsylvania case it was said: “If his 
(servant’s) acts of disobedience and his intoxica- 
tion constituted causes for his discharge, they 
were clearly condoned by the appellant by con- 
tinuing him in its employ for a year and a half 
after his last refusal to obey an order and for 
nearly two years from the time he was somewhat 
under the influence of liquor while at work.” 
Batchelder v. Elevator Co., 227 Pa. 201, 75 Atl. 
1090. This same case also states as follows 
where the continuance was a month’s delay: 
“Whether a master has waived a breach of con- 
tract by his servant by retaining him in service 
after knowledge of such breach is a question of 
fact. Prima facie such retention is a waiver 
and condonation is presumed; but, if there are 
circumstances shown that tend to establish a rea- 
sonable and proper reason for the delay in dis- 
charging. it is for a jurv to say whether in fact 
the breach was condoned.” This holding goes be- 
yond the general rule above stated, so far at least 
as to put the burden on the master to introduce a 
question of fact so as to prevent mere delay op- 
erating as condonation as matter of law. 

But there is nothing in the instant case about 
delay. If there was waiver or condonation, it was 
upon defendant asking plaintiff to reconsider her 





refusal and her consent to do this. This question 
seems not to have been considered by the court. 
But the entire reasoning is on the fact, that there 
was not an immediate discharge. In a Missouri 
case where the delay was not considered at all it 
was said that a letter could be considered on the 
question of waiver, but this letter had nothing 
about it of the unequivocal character of defend- 
ant’s request in the instant case. It was merely 
a proposition to continue plaintiff in employment 
at a smaller salary. Jordan v. Webber Moulding 
Co., 72 Mo. App. 325. This case went up to this 
court on a second appeal and it was said: “Gen- 
erally speaking, waiver is a matter of intention, 
and when different inferences may be justly 
drawn from the acts relied on to constitute a 
waiver, it is always a question for the jury. But 
where the alleged acts or conduct of a party are 
such (if true) as clearly to indicate condonation 
or waiver, then it is not improper for the court to 
instruct the jury, that, if they find the defendant 
so acted, then they should find a waiver.” S. C. 
77 Mo. App. 572. In this case it was held that 
the court had the right to tell the jury that if the 
evidence showed that plaintiff was kept in de- 
fendant’s employ a month after the commission 
of the alleged offenses and at the time of his 
discharge defendant offered to retain him at a 
smaller salary, the jury should find a waiver. 

In a Wisconsin case it was said. “That the mas- 
ter may waive and condone such breaches of the 
contract of service as relate to the quality of ser- 
vice by retention of the servant in the service 
after knowledge of the breach and by paying the 
stipulated wages at the stated times, without ob- 
jection or protest on that account, cannot well be 
doubted. At least, when unexplained or unex- 
cused, such retention for a long time after knowl- 
edge and such payments, should be at least prima 
facie evidence of such waiver and condonation. 
No explanation or excttse was offered. This 
prima facie not having been overcome by explana- 
tion or excuse, the court was right both in its 
instruction and the exclusion of evidence.” Tick- 
ler v. Andrae Mfg. Co., 95 Wis. 352, 70 N. W. 
292. The court seems to have meant, though this 
hardly may be true, that continuing to render de- 
fective service was waived. Rather ought it to 
be inferred, that the complaint was of such ser- 
vice at some time prior to the discharge. 

In quite an elaborate opinion by Texas Court 
of Civil Appeals the court speaks of a distinction 
as follows: “In applying the principle of con- 
donation we must distinguish between that class 
of cases where the misconduct in issue is merely 
a breach of duty due from the employe to his em- 
ployer, or where it is of such a character as may 
iniuriously affect the master’s business, and that 
other class in which the conduct is complained of 
as revealing a character for moral depravity in- 
consistent with the position occupied. In the first 
instance by a continuation of the service after 
knowledge by the master the servant might justly 
assume that his dereliction had been overlooked, 
and be fairly induced to rely upon the continued 
observance of the original contract and adjust 
his situation accordingly. Such instances prob- 
ably fall within the rule requiring one to whom 
the right of enforcing a forfeiture has accrued to 
use reasonable diligence in its exercise, or it will 
be considered as waived. In the second class the 
misconduct in question is not to be regarded as 
ipso facto forfeiting the right of the employe to 
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insist upon a continuation of the contract, or as 
itself conferring the right, but only as evidence 
of the moral unfitness of the employe. . . . If 
it is sufficient to disclose the lack of honesty and 
personal integrity in the employe inconsistent 
with the position his contract has given him; this 
may be looked upon as a continuing condition not 
ceasing with the happening of the particular con- 
duct from which it has been inferred.” The court 
infers that such a fact justifies discharge at any 
time, as about it no question of condonation ex- 
ists. 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS — 
AND WHERE TO BE HELD. 
IOWA—Burlington, June 25 and 26, 1914. 
KANSAS—Topeka, January 27 and 28, 1914. 
MISSISSIPPI—Vicksburg, May 5, 1914. 
NEBRASKA—Omaha, December 29 and 30, 
19153. 
NEW YORK—New York City, January 30 
and 31, 1914. . 
OKLAHOMA—Oklahoma City, December 29 
and 30, 1913. 


WHEN 








BOOK REVIEW. 





AMERICAN ANNOTATED CASES 1913C, 1913D 
AND DIGEST AND INDEX TO NOTES 
1912A TO 1913B. 

American Annotated Cases began in 1912, 
three volumes appearing in that year as the 
successors of the trinity which long held envi- 
able place in legal literature for their excellent 
annotation and judicious selection of cases for 
annotation. To say of the new series, that they 
measure up to the standard of their predeces- 
sors is the highest praise that could be award- 
ed. And yet we should look even for improve- 
ment over the trinity, because nothing human is 
perfect, and the demands of the times must be 
met in law publications as well as in other 
things. 

It is true, however, that a conservatism is 
demanded, especially in the law and for it to 
keep fully up to the times or to attempt so to 
do would be to accept as settled many things 
that time has not proven, or careful discussion 
has not exhausted. The principles of law are 
tried in their attempted application to concrete 
cases, and progress simply multiplies occa- 
sion for tests to be made. Principle often ap- 
pears to lag, because progress often moves heed- 
lessly, or rather seeming progress so moves, 
and when ;rinciple shows its error something 
like a rude jolt comes about. 

We think that the more progressive an age 
the more is there a call for wise judgment in 
selection of cases for annotation and the man- 
ner thereof. In so much of decision there is 
bound to be a great deal of chaff that should 
be winnowed out. In this winnowing we have 





the right to look for judgment suited to the 
times. The editors of American Annotated 
Cases seem to recognize this situation. This 
Journal, in 75 Cent. L. J. 375, welcomed this 
series and now feels justified in what it said. 

We are glad now to repeat our welcome to 
the publishing houses of the series for the first 
Digest and Index to Note, in the tive volumes 
preceding Ann. Cas. 1913C and 1918D, that is to 
say, American Annotated Cases 1912A, 1912B, 
1912C, 1918A, and 1918B. The subjects treated in 
the notes and where they are found follew after 
syllabi in the digest, and thus are suggestive in 
search of what is directly indicated by syllabus 
or what is cognate thereto. 

This Series and the Digest come from the 
publishing houses of Bancroft-Whitney Co., San 
Francisco and Edward Thompson Co., North- 
port, L. L, N. Y., 1913. 








BOOKS RECEIVED. 


Consular Treaty Rights and Comments on the 
“Most Favored Nation” Clause, by Ernest Lud- 


wig, I. and R. Consul for the Austria-Hun- 
gary. Akron, Ohio. The New Weerner Com- 
pany. Review will follow. 


Flotsam and Jetsam, by Albert W. 
B. A., LL.B., of the Chattanooga Bar. 
$1.20 net. Brookline, Boston, Mass. 
Press. Review will follow. 


Gaines, 
Price, 
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HUMOR OF THE LAW. 


“Among the most amusing incidents I’ve ever 
seen in court,” says a Cleveland lawyer, “was 
that which occurred recently in my town. 

“A big chap stood at the rail completely 
swathed in bandages. One might say that lit- 
tle of his face was visible, aside from one eye 
that peered through an opening in the band- 
ages. 

“‘you are charged with disorderly conduct,’ 
said the Court. 

“‘So I understand,’ said the man at the rail, 
‘And I want to be held for trial.’ 

“This was a decidedly unexpected announce- 
ment; and everyone in court was correspond- 
ingly astonished. 

“*T should think,’ said the Court, after a mo- 
ment’s hesitation, ‘that you would plead guilty 
now, and pay a fine of five dollars, ending the 
matter.’ 

“‘T thank your Honor,’ 
want to be tried.’ 

“ ‘Why?’ 

‘*Por this reason,’ explained the mussed-up 
man. ‘The last thing I remember was that I was 
standing very peaceably on a street corner. 
When I came to, two doctors were busily en- 
gaged in sewing me together. I want to be 
tried so that I can hear the stories of the wit- 
nesses. That's about the only way I'll ever find 
out what came off.’” 


said the man, ‘but I 
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1. Assignments for Benefit of Creditors—ASs- 
sent by Creditors.—Creditors become parties to 
an assignment for their benefit when they as- 
sent to the asignment, and their assent need 
not be expressed in any particular way but may 
be implied.—Clark y. Holmes, Me., 88 Atl. 162. 


2. Bankruptey—Burden of Proof.—The pbur- 
den of proof held to rest on the wife of a bank- 
rupt, in a suit by his trustee to recover prop- 
erty standing in her name, to establish her in- 
terest therein and its value.—Pope v. Santwell, 
U. S. D. C., 206 Fed. 908. 

3. Involuntary Petition.—Under Bankr. Act 
July 1, 1898, § 18b, creditors held entitled to ap- 
pear and contest an involuntary petition with- 
in five days, or within a reasonable time where 
no process is issued, even though bankrupt con- 
sents to adjudication.—B-R Electric & Tele- 
phone Mfg. Co. v. Aetna Life Ins. Co., C. C. A,, 
206 Fed. 885. 

4. Jurisdiction—An order of a bankruptcy 
court of the district of Massachusetts against 
the Bank of Commerce, located in New Mexico, 
was without efficacy there; the process of a 
bankruptcy court being restricted to the terri- 
torial limits of the district—In re Boston-Cer- 
rillos Mines Corporation, U. S. D. C., 206 Fed. 
794. 


5. 














Laches.—The claim of a bankrupt’s wife 
against his estate should not be disallowed for 
her alleged laches in not sooner enforcing her 
demand against him.—In re Remmerde, U. S. D. 
C., 206 Fed. 826. 

6.——Laches.—A creditor of a bankrupt is 
not chargeable with laches in proving his claim, 
where it is presented within the year allowed 
by the statute, unless the rights of others have 
been prejudiced by the delay.—In re Dunlap 
Carpet Co.. U. S. D. C.. 206 Féd. 726. 





Liens.—A creditor, who sold boilers to 
the bankrupt with the understanding that they 
were to be used in a vessel being built under 
contract for the United States, held to have no 
lien upon the boilers, nor upon the contract or 
its proceeds, in view of Rev. St. § 3477, making 
void the assignment of any interest in govern- 





ment contracts.—In re Waters-Calver Co., U. S. 
D. C., 206 Fed. 8465. 


8. Liens.—The provision of Bankr. Act 
1898, § 67, that valid liens shall not be affected 
by the act, relates only to the obligation of the 
contract, and not to the contract remedies for 
its enforctment, which may be changed without 
impairing the contract.—In re Hasie, U. S. D. C., 
206 Fed. 789. 


9. -Parties—Under Bankr. 
the trustee in bankruptcy to sue in the state 
court to avoid a fraudulent conveyance, the 
trustee may prosecute a suit instituted by a 
creditor before the petition in bankruptcy was 
filed, or he may be joined as a party to that 
suit, and it may then proceed to final decree.— 
Blick v. Nimmo, Md., 88 Atl. 116. 





Act authorizing 





10. Practice.—Where a receiver of a bank- 
rupt corporation withholds its books from in- 
spection of the bankrupt’s trustee, appointed in 
the same court, he may obtain access to the 
books by an order on an informal application.— 
In re Lane Lumber Co., U. S. D. C., 206 Fed. 780. 

11.——-Practice.—On a petition to revise an 
order of a district court in bankruptcy in mat- 
ter of law, the evidence will only be reviewed 
to ascertain if the order is wholly unsupported 
thereby.—Shea v. Lewis, C. C. A., 206 Fed. 877. 











12. Receivership.—Where a receiver of an 
insolvent corporatior. is apopinted by a state 
court, and within four months the corporation 


is adjudged a bankrupt, the state court has ju- 
risdiction to allow the receiver’s account and to 
fix the compensation for his services and for 
those of his attorney.—In re Board of Directors 
of Suburban Const. Co., 143 N. Y. Supp. 363. 
13.——Receivership.—Creditors of a corpora- 
tion for which a receiver had been appointed at 
the instance of its officers and directors are en- 
titled to have its assets administered in bank- 
ruptcy.—Doyle-Kiddi Dry Goods Co. v. Sadler- 
Lusk Trading Co., U. S. D. C., 206 Fed. 8138. 

14. Referee.—In bankruptcy proceedings, 
held, that credibility of witnesses was for the 
referee and that the judge would not reverse 
except in a clear cese of error as to the facts 
or on questions of law.—In re Silverman, U. S. 
D. C., 206 Fed. 960. 

15. Relatives.—Relatives within the third 
degree of the alleged bankrupt, as well as 
others, may bring a proceeding in involuntary 
bankruptcy.—Perkins vy. Dorman, U. S. D. C., 
206 Fed. 858. 

16.—_—Review.— Where a court of bankruptcy 
has erroneously retained jurisdiction to adjud- 
icate the rights of an adverse claimant, its 
judgment may be reviewed by a petition to re- 
vise.—Shea v. Lewis, C. C. A., 206 Fed. 877. 

17. Trustee’s Title-—The time when one is 
adjudged a bankrupt, as of which date the trus- 
tee in bankruptcy takes title, is the date when 
the judgment lien given the trustee by the 
amendment of that act by Act June 25, 1910, 
accrues and attaches.—In re Rose, U. S. D. C.,, 
206 Fed. 991. 

18. Banks and Banking—Estoppel.—A bank, 
having received the entire benefit of a loan ob- 
tained for it by its president on his personal re- 
sponsibility, held estopped to deny the presi- 
dent’s authority so to act.—Kendrick State Bank 
v. First Nat. Bank, U. S. D. C., 206 Fed. 940. 
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19. Joint Deposit—Money deposited in a 
bank in the joint names of husband and wife 
held to create a joint ownership.—O’Connor vy. 
Dunnigan, 143 N. Y. Supp. 373. 


20. Carriers of Goods—Demurrage.—A rule 
of a railroad company to charge $1 per day for 
the detention of cars over 48 hours, not includ- 
ing Sundays and holidays, after the cars have 
been sent for a patron to load or unload, is vaiid 
and enforceable.—Louisville & N. R. Co. v. A. 
Waller & Co., Ky., 159 S. W. 590. 


21. Carriers of Passengers—Relation of Pas- 
senger.—A person on a train with the con- 
ductor’s knowledge and consent, both before 
and after the train had stopped at a point where 
he could have been gon) was a passenger.— 
Chicago, St. L. & Oo. R. Co. v. Benedict’s 
Adm’r, Ky., 159 S. Ww. 526. 

22. Charities—Unincorporated Association.— 
An unincorporated charitable association may, 
in the absence of any statute forbidding, ac- 
quire and hold real and personal property by 
purchase, gift, bequest, or otherwise—Mansfield 
v. Neff, Utah, 134 Pac. 1160. 


23. Commérce—Foreign Corporation.—The 


- appointment by a state court of a receiver of 


the property within the state of a foreign cor- 
poration engaged in interstate commerce does 
not amount to an unlawful interference with 
the right of such corporation to transact inter- 
state commerce.—McKinney vy. Kansas Natural 
Gas Co., U. S. D. C., 206 Fed. 772. 


24. Conspiracy—Civil Acticn—Though con- 
spiracy is charged against several codefendants, 
complainants are not bound to prove a con- 
spiracy against all but may recover against one 
or more proved to have participated in the 
fraudulent scheme.—Warfield vy. Adams, Mass., 
102 N. E. 706. 

25. Constitutional Law—Constutionality.—An 
ordinance, segregating the white and colored 
races without provision for protection to per- 
sons who may have acquired a legal right to 
occupy as a residence any building by device, 
descent, purchase, lease, or other valid contract 
at the time of the passage of the ordinance, is 
invalid.—State v. Gurry, Md., 88 Atl. 228. 

26. Contempt—Threats.—Letters written and 
sent to a federal judge, relating to a pending 
suit, criticising the court’s action, and making 
threats in case the judge did not conform to the 
views of the writer of the letters, held to con- 
stitute a contempt punishable by the court, un- 
der Judicial Code, § 268.—United States v: Huff, 
U. S. D. C., 206 Fed. 700. 

27. Contracts—Building Contract.—W here, 
in a contractor’s action for the balance due on 
a building contract, the referee found that 
plaintiff’s delay in completing the contract was 
due to the owner’s fault, and that the notice re- 
quired by the contract as a condition to plain- 
tiff’s being relieved from liability for delay had 
been duly given, defendant was not entitled to 
any deduction from the contract price for any 
damages for the delay.—Cramp & Co., v. Boyer- 
town Burial Casket Co., Pa., 88 Atl. 69. 


28.—--—-Construction.—In construing a _ con- 
tract, the intention of the parties as expressed 
in their language, taking the words in their or- 
dinary and popular sense, must govern.—E. H. 
Stanton Co. v. Rochester German Underwriters’ 
Agency, U. S. D. C., 206 Fed. 978. 








= ” 





29. Lex Loci.—The law of the forum fur- 
nishes prima facie the rule of decision in an 
action, and if either party wishes the benefit 
of the lex loci contractus he must aver and 
prove it.—Fish vy. Delaware, L. & W. R. Co., 
143 N. Y. Supp. 365. 

30. Corporations—Conduit of Title—Though 
a corporation may not legally be entitled to 
hold real estate, nevertheless it may be a con- 
duit to pass title, or may abtain property and 
pass good title thereto to one legally authorized 
to acquire and hold it.—Mansfield v. Neff, Utah, 
134 Pac. 1160. 


31. Diyidends.—In the absence of statu- 
tory provisions, the granting of dividends from 
the profits of a trading corporation is in the 
discretion of the directors, subject to the inter- 
vention of a court of equity for improper re- 
fusal.—Wilson v. American Ice Co., U. S. D. C., 
206 Fed. 736. 


32. Equity.—A’ bill in equity by a corpora- 
tion against its former officers and directors 
will not be dismissed on the ground that plain- 
tiff has an adequate remedy at law, where an 
accounting and discovery are necessary.—Loan 
Society of Philadelphia v. Eavenson, Pa., 88 Atl. 
295. 

33. Gratuitous Services.—A corporation 
which had leased its plant to a new company 
which was to take over its assets subject to its 
liabilities held not entitled to deplete the assets 
by authorizing its manager to compensate him- 
self therefrom for services previously rendered 
gratuitously.—Atlantic Suburban Gas & Fuel 
Co. v. Johnson, N. J., 88 Atl. 163. 


34. Notice.—Where the interests of officers 
or stockholders of a corporation are adverse to 
it, their knowledge of facts and circumstances 
affecting such interest will not be imputed to 
the corporation.—Oregon & C. R. Co. v. Grubis- 
sich, C. C. A., 206 Fed. 577. 

35. Criminal Law—Argument of Counsel.— 
Argument of prosecuting attorney criticising 
defendant for not bringing forward his defense 
of alibi at the preliminary examination, and 
arguing that it was an afterthought, held not 
misconduct.—State v. Gulliver, Iowa, 142 N. W. 
948. 


36. New Asportation—A man stealing a 
horse in one county and taking it into another 
is guilty of a fresh asportation in the second 
county, and may be indicted for larceny in 
either county, and hence an instruction that, if 
a horse was stolen in another county and 
brought into that in which the trial was had, 
with intent to convert it, accused was guilty 
was not erroneous.—Johnson vy. Commonwealth, 
Ky., 159 S. W. 560. 

37. Damages—Assessment.—In a personal 
injury case the damages are assessed as of date 
of trial and not of the injury; and hence, since 
there can be no compensation for delay, an in- 
struction authorizing the assessment of dam- 
ages for delay in a sum not exceeding 6 per 
cent per annum was erroneous.—Witmer v. Bes- 
semer & L. E. R. Co., Pa., 88 Atl. 314. 


38. Measure of.—Where a party engaged in 
the execution of an agreement is wrongfully 
prevented by the other party from complying 
with the terms of the contract, the usual meas- 
ure of damages is recompense to the plaintiff 
for the part accomplished and indemnity for the 
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loss occasioned by the part unperformed.—Pa- 
cific Bridge Co. v. Oregon Hassam Paving Co., 
Ore., 134 Pac. 1184. 

39. Dedication—Revocation.—A dedication of 
land for a public street is not final and irre- 
vocable until acceptance of same by the public 
authorities.—Whittington v. Commissioners of 
Crisfield, Md., 88 Atl. 232. 

40. Deeds—Condition Subsequent.—Conditions 
subsequent are not favored in the law, because 
on the breach thereof there is a forfeiture of 
the estate, and the law is adverse to forfeitures; 
but when the intention of the parties is clear 
the court is bound to respect it. —Trustees of 
St. Charles College y. Carroll, Md., 88 Atl. 277. 

41. Undue Influence.—Where an aged pa- 
rent makes a conveyance to a child, the burden 
is cast upon the grantee of establishing the 
fairness of the transaction and, if the con- 
fidence reposed is abused, courts of equity will 
grant relief.—Beinbrink v. Fox, Md., 88 Atl. 106. 

42. Descent and Distribution—Pedigree.—An 
official census return, introduced in a proceed- 
ing to establish an heirship, is prima facie evi- 
dence of the family relationship shown by the 
context.—In re Kennedy, 143 N. Y. Supp. 404. 

43. Fitle—As a general rule, title to the 
personal estate of a decedent can be transmitted 
only through the medium of letters of adminis- 
tration, as the law vests such estate in the ad- 
ministrator and the next of kin must derive 
their title through him.—Lawson v. Burgee, Md., 
88 Atl. 121. 

44. Divorece—Alimony.—Where a married 
man had no property of his own, but was able 
to work, and was the only heir of his mother, 
who owned a farm, probable earnings from his 
own efforts, and his probable inheritance from 
his mother, may be taken into consideration in 
fixing the amount of alimony.—Griffin vy. Griffin, 
Ky., 159 S. W. 597. 

45. Elections—Fraud.—Fraud does not inval- 
idate the legal votes cast at an election, but 
merely destroys the presumption of the correct- 
ness of the returns, and ordinarily places upon 
a person claiming any benefit from the votes 
the burden of proving them.—Allen y. Wildman, 
Okla., 134 Pac. 1102. . 

46. Electricity—Licensees.—A boy who, while 
playing in the highway, leaned against an elec- 
tric light pole and, coming in contact with a 
chain attached to the light, received a fatal 
shock was not a trespasser as against the elec- 
tric company; but at most he and the company 
were both licensees upon land of a trird party, 
and the company was bound to use ordinary 
care toward him.—Thompson v. Tilton Electric 
Light & Power Co., N. H., 88 Atl. 216. 

47. Equity—Maxim.—Where a creditor pur- 
chased attached real property, for much less 
than its real value, in proceedings to recover 
his debt, and then successfully sued to set aside 
a fraudulent conveyance of such property to .an- 
other, he was only entitled to the amount due 
on his debt, and not to the property, under the 
rule that he who seeks equity must do equity.— 
Bourgeois v. Risley Real Estate Co., N. J., 88 Atl. 
199. 

48... Evidence—Parol Testimony.—Parol evi- 
dence is not admissible to vary the terms of a 
mortgage, regular in form, properly executed, 
mortgage, and a mortgage, regular in form, 











properly executed, and duly recorded, will not 
be held, upon parol evidence, to be a deed.— 
Fowler v. Pendleton, Md., 88 Atl. 124. 


49. Exeecutors ' and Administrators—Co-ex- 
ecutors.—Co-executors are regarded in law as 
an individual person, and the acts of one in the 
administration of the effects are the acts of all, 
and the possession of one the possession of all. 
—Crothers y. Crothers, Md., 88 Atl. 114. 

50. Fraudulent Conveyance.—The admin- 
istrator of an insolvent decedent may maintain 
a bill to set aside a conveyance made by de- 
cedent in fraud of creditors.—Chester County 
Trust Co. v. Pugh, Pa., 88 Atl.: 319. 

51. Fixtures—Removal.—aA trade fixture at- 
tached to a building by a tenant become a part 
of the freehold, if not removed during the term. 
—Natural Autoforce Ventilator Co. v. Winslow, 
Mass., 102 N. E. 705. 

52. Fraudulent Conveyances—Consideration. 
—Conveyance of property of an insolvent debtor 
to a corporation formed by him for the sole pur- 
pose of taking over the property, the consider- 
ation of which is the issuance of all the capital 
stock of the company, is void as against cred- 
itors.—Bourgeois v. Risley Real Estate Co., N. 
J.. 88 Atl. 199. 

53. Intent.—The question whether a con- 
veyance is in fraud of the grantor’s creditors 
does not depend wholly upon the motive of the 
grantor; but, if the intent of the grantee was 
honest and lawful, the intent of the grantor is 
immaterial.—Littieri v. Freda, Pa., 88 Atl. 82. 

54. Voluntary Conveyance.—The voluntary 
transfer of any interest in property by a hus- 
band to his wife when he is actually insolvent 
is fraudulent and void as to his creditors under 
the law of Massachusetts, although not made 
with intent to escape the payment of any par- 
ticular debt or debts.—Pope v. Cantwell, U. S. 
D. C., 206 Fed. 908. 

55. Frauds, Statute of—Wills.—Agreement 
by husband and wife that wills executed by them 
disposing of real and personal property should 
be irrevocable except by agreement or upon no- 
tice held within the statute of frauds and void 
unless evidenced in writing or partly performed. 
—In re Edwall’s Estate, Wash., 134 Pac. 1041. 

56. Garnishment—Exemption.—A garnishee 
is entitled to avail himself of the defense that 
the indebtedness sought to be subjected is ex- 
empt to the debtor as earnings.—Wilmer v. 
Mann, Md., 88 Atl. 222. 

57. Habeas Corpus—Pardon.—It is the duty 
of a court or judge having jurisdiction to enter- 
tain proceedings in habeas corpus to protect the 
liberty of a prisoner, though his right depends 
on a pardon, in passing on the validity of which 
a different conclusion may be reached as to the 
powers of the Governor while under impeach- 
ment from that of the Court of Impeachment.— 
People ex rel. Robin v. Hayes, 143 N. Y. Supp. 
325. 

58. Husband and Wife—Separate Estate.— 
Under the rule obtaining in Iowa, a husband 
using, with his wife’s permission, her separate 
estate, is not chargeable with interest, in the 
absence of express agreement or a course of 
dealing between them auch as to raise an imr 
plied agreement to pay interest—In re Rem- 
merde, U. S. D. C., 206 Fed. 826. 
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59. Support of Wife—A husband owes a 
continuing duty to support his wife, from which 
he cannot be absolved by deserting her withou! 
cause.—Merriam v. Merriam, Wash., 134 Pac. 
1058. 

60. Indictment and Information—Duplicity.— 
An indictment charging conspiracy to cheat and 
defraud the state by defective and dishonest 
work, by failure to furnish materials as _ re- 
quired by contract, and by false and fraudulent 
statements and representations in regard to 
such work and materials charges only a single 
crime.—People v. Dunbar Contracting Co., 143 
N. Y. Supp. 337. ‘ 

61. Infants—Guardian ad Litem.—In the ab- 
sence of statute to the contrary, the guardian ad 


litum of an infant plaintiff is personally liable’ 


for costs.—Reynolds vy. Great Northern Ry. Co., 
U. S. D. C., 206 Fed. 1003. 


62. Injunetion—Special Trustee.—Trustees 
appointed by the court simply to sell property 
have no title or interest in the property, and 
cannot sue upon an injunction bond for dam- 
ages to the property caused by the injunction 
restraining the sale.—State vy. Albert, Md., 88 
Atl. 119. 


63. Landlord and Tenant—Implied Warranty. 
—In the absence of an express contract to the 
contrary, a tenant takes demised premises as 
he finds them, and there is no implied warranty 
by the landlord that they are safe or fit for the 
purpose for which they are hired.—Mescher v. 
Osborne, Wash., 134 Pac. 1092. 


64. Life Estates—Estoppel—A life tenant 
cannot obtain a tax title as against those en- 
titled to the remainder, or by payment of taxes 
initiate a right to acquire title by adverse pos- 
session so long as he is in possession as life 
tenant, nor can he pass to another a greater 
interest in the land than he himself possesses. 
—Mansfield v. Neff, Utah, 134 Pac. 1160. 


65. Limitation of Actions—United States.— 
There is a distinction between a pure statute 
of limitations and a stipulation as to time in a 
contract, or as to the time for taking certain 
steps in an action, which latter obligations bind 
the United States, as well as a private individ- 
ual.—United States v. Chesapeake & D. Canal 
Co., U. S. D. C., 206 Fed. 964. 


66. Master and Servant—ASsumption of 
Risk.—An employe did not assume the risk of 
injury from negligence of incompetent co- 
employe where emplyoyer knew and he did not 
know thereof.—Hanson y. Columbia & P.'S. R. 
Co., Wash., 134 Pac. 1058. 

67. Instinct of Self-preservation.—In an 
action for the death of a railroad employe, no 
inference as to his due care can be drawn from 
the instinct of self-preservation.—Greenwood y. 
Boston & M. R. R., N. H., 88 Atl. 217. 

68. Wrongful Discharge.—A servant refus- 
ing to re-enter employment after wrongful di3- 
charge, except on condition that another em- 
ploye be discharged, was not entitled to dam- 
ages.—Heiferman v. Greenhut Cloak Co., 143 N. 
Y. Supp. 411. 

69. Respondeat Superior.—A railroad com- 
pany was not relieved of liability for the death 
of an employe, caused by defects in a freight car 
which was being drawn over its road. by the 
fact that seich car was not its own.—Payne vy. 
Lehigh Valley R. Co., 143 N. Y. Supp. 319. 

70. Respondeat Superior.—Where a chauf- 
feur, in violation of orders to drive an automo- 
bile directly to a garage, drove around for 
pleasure during the whole afternoon to various 
roadhouses, saloons, etc., during which time 

















an accident occurred, the owner of the auto- 
mobile was not liable-—Symington y. Sipes, Md., 
88 Atl. 134 

71. Safe Working Place.—The failure to 
maintain railroad switching yards in a reason- 
ably level condition, resulting in injury to a 
switchman which might otherwise have been 
avoided, is actionable negligence.—Hanson v. 
Columbia & P. S. R. Co., Wash., 134 Pac. 1058. 

72. Vice-Principal—A mine employe  in- 
jured from a fajlure to furnish props cannot re- 
caver from the mine owner, where such failure 
is the fault of the mine foreman alone.—Collins 
vy. Northern Anthracite Coal Co., Pa., 88 Atl. 75. 
“Fae Workmen’s Compensation Act.—Work- 











men’s Compensation Act has no extraterritorial 


effect, and is not aplicable to an injury happen- 
ing to an employe while outside the state.—In 
re American ut. Liability Ins. Co., Mass., 102 
N. E. 693 

74. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act injury is received 
“in the course of employment” when it comes 
while the workman is doing the duty which he 
is employed to perform, it arises “out of” the 
employment when there is a casual connection 
between the conditions of the work and the in- 
jury.—In re Employers’ Liability Assur. Cor- 
poration, Mass., 102 N. E. 697. 

75. Mortgages—Delivery.—Where the person 
who prepared a mortgage advanced the consid- 
eration on behalf of the mortgagee, retained the 
mortgage as security for his repayment, and 
subsequently took an assignment from the 
mortgagee, held, that there had been a _suffic- 
ient delivery to render the mortgage effective 
and operative.—Maxwell v. Hewey, Me., 88 Atl. 
88. 

76. Prior Lien.— Where the holder of a first 
mortgage was not a party to proceedings to 
foreclose a second mortgage, and did not re- 
lease his first lien, a sale pursuant to such pro- 
ceedings was subject to the first mortgage, 
though the holder thereof filed a claim for the 
amount of his mortgage and interest.—Tobin v. 
Rogers, Md., 88 Atl. 133. . 

77. Navigable Waters—Erosion.—A grant of 
a specific steamboat landing with adjoining land 
described by metes and bounds does not convey 
a general right to a steamboat landing which 
may be exercised by erosion.—Brown v. Threl- 
keld’s Guardian, Ky., 159 S. W. 595. 

78. Negligence—Circumstantial Evidence.— 
The existence of negligence and the proximate 
cause of an injury may be established by cir- 
cumstantial evidence.—Gynther v. Brown & Mc- 
Cabe, Ore., 134 Pac. 1186. 

79. Condition of Premises.—Though evi- 
dence is generally not admissible as to the con- 
dition of premises or other obiects after a con- 
siderable time since the accident, its admissi- 
bhity depends on the character of the object, 
and, if it may be reasonably presumed there has 
been no change, its condition may be shown, es- 
pecially if its condition negatives any, recent 
change.—Whiting-Middleton Const. Co. v. Pres- 
ton, Md., 88 Atl. 110. 


80. Nuisance—Reputation.—In a prosecution 
for maintaining a nuisance consisting of a baw- 
dyhouse, evidence that the house in question 
had the reputation of being a bawdyhouse was 
a v. Commonwealth, Ky., 159 











81. Parties—Appearance.—Where the_ real 
defendant appears and answers for the nominal 
defendant, sued by mistake, he may be substi- 
tuted for the nominal defendant.—Boehmke vy. 
Northern Ohio Traction Co., Ohio, 102 N. 
700. 

82. Partnership—Authority of Partner.—A 
partner has power by bill of sale to convey title 
to the personal property of the firm in payment 
1 sas debts.—Schneider v. Schmidt, N. J., 88 Atl. 
179. 


83. Dissolution.—Dissolution of a firm ap- 
pointed as ‘agents to sell personal property for 
another works a termination of the agency as a 
matter of law.—Holbert v. Keller, Iowa, 142 N. 





84. Dissolution.—As a general rule, the 
sale of a partner’s interest dissolves the partner- 
oe v. Scougale, Wash., 134 Pac. 
1 ‘ 
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85. Perjury—Bar to Prosecution.—That a 
person accused of violating the local option law 
is acquitted on the perjured testimony of a wit- 
ness is not a bar to a subsequent prosecution of 
such witness for false swearing.—Partin v. 
Commonwealth, Ky., 159 S. W. 542. 


86. Pledges—Delivery.—Where a piano com- 
pany, for a loan of $500, executed a written in- 
strument stating that it pledged to the lender 
two pianos, which were designated therein by 
numbers, and, at the same time, took the lender 
into its warehouse, pointed out the pianos, and 
attached cards, with lender’s name thereon, to 
the pianos, and set them apart as his property, 
there was a delivery of possession, and hence a 
valid pledge.—Babcock v. Edson, 143 N. Y. Supp. 

87. Rehypothecation.—A provision in a 
note secured by collateral, authorizing the hold- 
er to make use of the collateral as he might de- 
sire, subject only to the obligation to deliver to 
the borrower collateral of the same amount and 
kind on payment of the note, held to authorize 
the holder to rehypothecate the collateral so 
long; as he acted in good faith.—Warfield v. Ad- 
ams, Mass., 102 N. E. 706 

88. Principal and Surety—Cosuretyship.— 
Where several surety companies are bound by 
separate instruments on account of the same 
principal, and the liability of each is limited to 
a proportion of the total loss, the relation of 
cosuretyship among them does not exist and 
there is no right of contribution.—Assets Reali- 
zation Co. v. American Bonding Co. of Balti- 
more, Ohio, 102 N. E. 719. 

89. Quieting Tithe—Burden of Proof.—Where, 
on a bill to quiet title, the jurisdictional facts 
are shown, the deferdant has the burden of es- 
tablishine his claim.—Graves v. Fancher, N. J., 
88 Atl. 172 

90. Raitlroads—VFreight.—A railroad company 
held liable for injuries to person so freightened 
by an unusually loud whistle and escape of an 
unusual amount of steam from an engine as to 
cause her to fall, injuring herself.—Baltimore & 
O. R. Co. v. Harris, Md., 88 Atl. 282. 

91. ° Removal of Causes—Amount in Contro- 
versy.—The amount in controversy for the pur- 
pose of determining the jurisdiction of the fed- 
eral court on removal of an attachment suit, 
in which defendant had not been served nor ap- 
peared generally. held limited to the amount 
claimed in the affidavit for attachment, and not 
the amount stated in the ad-damnum of the com- 
plaint.—Starke y. Hoerning, U. S. D. C., 206 Fed. 
1006. 

92. 








Sales—Bailment.—The rule that, where-a 
party receiving property is not bound to return 
the identical thing received but may account 
therefor in money or other property or thing 
of value, the transaction is a sale has no ap- 
plication to bailments or consignments for sale. 


—Holbert v. Keller, Iowa, 142 N. W. 962. 

93. Time — Computation. — Where time is 
counted from a day, the day is exclude’. but. 
where it. is counted from an act, the day on 


which the act is dore is included in the count.— 
Price v. Russell, Ky., 159 S. W. 573. 

94. Trade-Marks and Trade-Names—Injunc- 
tion.—A controversy betwee n manufacturers as 
to whose product was the “original and only 
genuine” article of the name held not to involve 
any property riehts which could be protected 
by injunction.—Borden’s Condensed Milk Co. v. 
Horlick’s Malted Milk Co., U. S D. C., 206 Fed. 
949. 

95.——Injunction.—Where plaintiff publishing 
company complains merely of defendant’s un- 
fair competition in imitating its book covers, a 
decree enjoining defendant from publishing or 
selling any books in imitation of plaintiff's 
hooks is too broad, and should be modified so as 
to apply only to book covers.—J. S. Ogilvie Pub. 
Co. v. Royal Pub. Co., Pa., 88 Atl. 316. 

96.——Profits.—In strict trade-mark cases the 
infringer is held to account for profits accruing 
because of the unauthorized use of the property 
right: and unfair competition in trade may, un- 
der vroper conditions, entitle the injured party 





to the same measure of relief—Wolf Bros. & 
Co. v. Hamilton-Brown Shoe Co., C. C. A., 206 
Fed. 611 

97. Trover and Conversion—Conversion De- 


fined.—Conversion is the unauthorized assump- 





tion and exercise of the right of ownership over 
goods or personal chattels belonging to another 
to the alteration of their condition or the ex- 
clusion of the owner’s rights.—Sears y. Sovie, 
143 N. Y. Supp. 317. 


98. Trusts—Compensation of Trustee.—Where 
the deed or instrument creating a trust does not 
fix compensation of the trustee, he will be al- 
lowed the same compensation as is allowed by 
law to executors and guardians.—Moffett v. 
Mames, 143 N. Y. Supp. 357: 


99. Directions by Court.—If trustees named 
in a will, with certain powers not personal, sub- 
mit the ‘administration of the trust to a court 
of equity, it then becomes necessary to have 
the sanction of the court for all of their acts.— 
Whitelock v. Dorsey, Md., 88 Atl. 


100. Gift.—Where a husband pays for land, 
and causes the title to be conveyed to his wife, 
a gift or settlement. and not a resulting trust, 
will be presumed.—Yetman v. Hedgeman, N. J., 
88 Atl. 206. 

101. Laches.—Where a person, whom a 
trustee is alleged to have fraudulently deprived 
of an income, lies by for 20 years without caus- 
ing the matter to be investigated, and makes no 
complaint, his heirs cannot, after the death of 














both, recover therefor against the trustee’s es- 
tate.—In re Streater’s Estate, Pa., 88 Atl. 314. 
102. Statute of Frauds.—Where a mort- 


gagor orally agreed with another that the latter 
should purchase the title of the mortgagee and 
execute an agreement to permit redemption 
within two years, the refusal of the purchaser 
to execute the written agreement was a fraud, 
and the statute of frauds cannot be set up as a 
defense, as it cannot be used to work a fraud.— 
Prescott v. Jenness, N. H., 88 Atl. 218. 

103. Usury—Assumption of Debt.—Where 
ereditor of bankrupt, as condition of making a 
loan to bankrupt’s son, required payment of its 
debt in full, held that, assuming that the pay- 
ment of its claim was by the bankrupt, he could 
not recover it back as representing usurious in- 
terest; he being under a moral obligation to 
make such payment.—Farmers’ and Merchants’ 
Nat’l Bank, Md., 88 Atl. 151. 


104. Waters and Water Courses—Overflowed 
Lands.—Deed conveying right and privilege of 
flowing lands under water from low to high 


water mark, with appurtenances and all the es- 
tate of the grantor, held to convey a fee-simple 
estate in the lands described.—Graves y. Fanch- 
er, N. J., 88 Atl. 170 

105. Wiéills—Construction.—In 
devise the word “or’’ will be changed to 
when necessary to effectuate the intention 
testator.—Hayes v. Hayes, Ky., 159 S. W. 544. 

106.——Deed in Escrow.—Deeds by husband 
and wife conveying the lands of each to the 
other delivered in escrow, the deed of the one 
first dving to be then recorded, held to be tes- 
tamentary instruments, subject to revocation, 
and revoked by the subsequent execution of 
wills to take their place.—In re Edwall's Es- 
tate, Wash., 134 Pac. 1041. 


construing a 
“and” 
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107. Latent Ambiguity.—Where it conclus- 
ively appears from extrinsic evidence that a 
money bequest to an unincorporated branch of 


an incorporated mission society was intended by 
testatrix for the main society, the Surrogate’s 
Court will rectify the mistake and order the be- 
quest paid over to the beneficiary intended hy 
the testatrix.—In re Sliney’s Will, 143 N. Y. 
Supp. 351. 

108.——-Latent Ambiguity.—Where a testator 
bequeathed money to the granddaughter of his 
brother, and it appeared that there were three 
eranddaughters, but that the testator knew of 
the existence of only one, that one is entitled to 
the legacy.—Abbott v. Lewis, N. H., 88 Atl. 98. 

109. Probate.—- That a bequest for a relig- 
ious or charitable use is void because not exe- 
cuted in compliance with Act April 26, 1855 does 
not authorize the register of wills to refuse to 
admit the will to probate.—In re Carson’s Es- 
tate, Pa., 88 Atl. 311. 


110. Restraint of Marriage.—A devise or 
bequest to a woman of an estate so long as she 
may remain single and unmarried is valid, and 
does not operate as a condition in restraint of 
marriage.—Maddox v. Yoe, Md., 88 Atl. 225. 
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